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DIVISION FOUR

THE PEOPLE,
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v.

KHYLE ARMANDO BRISCOE,

Defendant and Appellant.

      A086570

      (Solano County
      Super. Ct. No. C46114)

Applying the provocative act murder doctrine, a jury convicted appellant

Khyle Armando Briscoe of first degree murder, first degree robbery, and first degree

burglary.  It also found true a special circumstances allegation on the murder charge

and firearm use allegations associated with all three offenses.  (See Pen. Code,1

§§ 187, subd. (a), 190.2, subd. (a)(17), 211, 459; see also former §§ 190.2, as

amended by Stats. 1995, ch. 478, §  2 [approved by voters Mar. 26, 1996], 12022.5,

subd. (a)(1), as amended by Stats. 1995, ch. 377, § 9.)  Briscoe was sentenced to an

indeterminate term of life imprisonment without possibility of parole with an added

four-year term for firearm use in the commission of the murder.  He appeals,

contending that (1) he was improperly convicted of murder with special

circumstances under the provocative act murder doctrine; (2) the trial court erred by

                                                
* Pursuant to California Rules of Court, rules 976(b) and 976.1, this opinion is

certified for publication with the exception of parts III. through V.

1 All statutory references are to the Penal Code unless otherwise indicated.
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admitting evidence of two statements he gave to police officers and by instructing the

jury about admissions he made in those statements; (3) he was deprived of a

meaningful opportunity to present a complete defense in violation of his

constitutional rights to due process, compulsory process and confrontation; and

(4) the trial court erred in imposing his sentence.  We order the sentence on the

robbery count be corrected and order correction of the abstract of judgment on the

fines imposed, but otherwise affirm the judgment, including the life sentence.

I.  FACTS

On the night of April 2, 1998,2 Alisha Rozadilla was alone at the Vacaville

home of her boyfriend Ben Parovel.  Shaun Pina and appellant Khyle Armando

Briscoe knocked on the door, asking for Parovel.  Frightened, Rozadilla armed

herself with Parovel’s nine-millimeter Beretta while she waited for him to return.

When Parovel came home, the two men—acquaintances of his—entered the living

room of the house with him.  They told Parovel that they wanted to purchase

marijuana.  They appeared to be unarmed.  Parovel—his back to Briscoe and Pina—

took the Beretta from Rozadilla and hid it in his clothing.

Pina and Briscoe followed Parovel into a bedroom to get the marijuana.  As

Parovel was weighing out marijuana, Pina pulled out a gun—a .10-millimeter Glock

semiautomatic pistol with a red laser beam on it—and relieved Parovel of his

Beretta.  Pina demanded money.  Briscoe returned to the living room where

Rozadilla had remained, held a .38-millimeter handgun to her neck and asked her “

‘Where’s the gun, Bitch?’ ” in a very loud tone of voice.  When he satisfied himself

that she was no longer armed, he asked where to find the money.  She told him that

she had no idea.  He put her in a headlock—his arm underneath her chin—and

walked her back to the bedroom where Parovel and Pina were.  He had his gun

pointed at her head.

                                                
2 All dates refer to the 1998 calendar year.
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In the bedroom, Pina and Briscoe continued to demand money from Parovel.

He handed over about $1,500, but Pina wanted more.  Parovel had almost $15,000 in

cash hidden in the house—money given him in the form of a cashier’s check that he

had recently cashed.  He induced Pina out of the bedroom on the pretext that he

would show him where the money was.  Parovel tried to run, but Pina grabbed his

hooded shirt and yanked him back.  He grabbed at Pina’s Glock and the two men

struggled for it.  The gun fell and flew across the floor.

Briscoe—hearing the struggle—left Rozadilla in the bedroom and went to

investigate.  As Parovel struggled to get up and retrieve the Glock, Briscoe entered

the room holding the .38, then picked up the Glock and struck him in the head

repeatedly with it.  The magazine of the Glock fell out while Briscoe hit Parovel with

it.  Pina had Parovel’s legs pinned and the three men struggled for several minutes.

Parovel was able to get free of Pina.  The front door was open, so he ran

outside with Briscoe on his back.  Parovel and Briscoe continued to struggle over the

Glock.  Briscoe gained control of his .38.  Parovel tripped, bringing Briscoe down

with him.  He grabbed for the .38 and the gun went off, shooting at the side of the

house.  When Parovel gained control of the .38, he started shooting, afraid for his

life.  He believed that Pina still had his Beretta and he was angry that the two men

took his money.  Briscoe was two feet away from him; Pina was on the driveway 13

or 14 feet away from where Parovel lay on the lawn.

Parovel shot Pina twice; the second shot made Pina drop.  As Briscoe

approached Pina, Parovel fled to a neighbor’s house with the .38 to call the police.

Parovel was bleeding from a cut on his head.  He set down the .38 inside the

neighbor’s house.  When he went outside again, Briscoe and Pina were gone.

Vacaville police responded to a report of a gunshot victim and found Pina

lying on the ground, semi-conscious and with a failing pulse.  A wad of money

totaling almost $1,400 was removed from his clothing.  No marijuana was found in

his pockets and no weapon was seen near the body.  Pina was declared dead at the

scene.
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Knowing the police were coming, Parovel threw the marijuana, a scale and a

magazine for his Beretta out of the house.  He did not touch the Glock.  The .38 he

had left at his neighbor’s house was later recovered by police.  It contained five

empty casings and one live round of ammunition.  Police searched Parovel’s house

and found a .10-millimeter Glock pistol without a gun magazine and a gun magazine

fitting the Glock inside the house.  Two bullets were found, one in the driveway and

one on the garage floor.  They also found a scale.

Parovel first told police that Briscoe and Pina came to the house to play

videotape games.  Later, he told police the truth—that he was selling marijuana to

them.  He told police that he thought Nate Newman—who shared Pina’s apartment—

had set him up.  Newman had sold him a quarter pound of marijuana for $1,300

earlier that day.  Parovel had heard that Newman had a Glock handgun.

On the night of April 2, Briscoe—with multiple gunshot wounds—was taken

to a hospital.  While lying on a gurney, he told police that he stood on a Vacaville

street when an unknown man pulled a gun on him.  Briscoe said that he wrestled with

the man until he broke away and ran from him.  The man shot at Briscoe while he

was lying on the ground.  Briscoe told police that he flagged down a passing vehicle

and got a ride to the hospital.  A police officer administered a gunshot residue test.

After a five- to 10-minute interview, Briscoe was taken into surgery.  The police took

his clothing as evidence.  They found no weapons or marijuana on his person.

On the afternoon of April 4, Briscoe gave a second statement to police while

in the hospital.  A nurse advised a police officer that Briscoe was not under the

influence of any medication that would cause him to be unable to answer questions.

Briscoe seemed alert.  They spoke for 20 to 25 minutes and the statement was tape-

recorded.

In this statement, Briscoe admitted that he and Pina went to the Vacaville

house of a man named Ben to purchase marijuana.  He told police that Ben tried to

rob them and that he shot at them.  He learned from police that Pina was dead.

Briscoe admitted that he had been carrying a .38-caliber revolver and that Pina was
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also armed with a Glock.  He tried to tackle Ben, who was armed and whom Briscoe

thought intended to kill him.  Ben also tried to wrestle Pina’s gun from Pina and

Briscoe felt he had to stop Ben.  Briscoe tried to help Pina, who was hit and

collapsed.  After the police told Briscoe that they knew that he and Pina intended to

rob Ben, Briscoe admitted that he knew Ben had money.

Briscoe also told police that on the night of the shooting, a car was waiting for

him containing Newman and another person.  These two people brought him to the

hospital.  Newman had given Briscoe the .38 and had given Pina the Glock.  Briscoe

said that Newman wanted the robbery to occur that day.  Newman was to get a third

of whatever Briscoe and Pina recovered.

Briscoe was arrested and ordered held without bail.  At the preliminary

hearing, he objected to the admission of the April 4 statement that he gave to police

as taken in violation of Miranda3 and as an involuntary statement.  The magistrate

denied the motion after conducting a suppression hearing.  (See §  1538.5.)

On June 1, Briscoe was charged by information4 with first degree murder of

Pina, robbery of Parovel and Rozadilla, and burglary of Parovel’s dwelling.  The

information alleged that the murder of Shaun Pina was committed in the commission

of robbery and burglary and that Briscoe personally used a firearm in the commission

of all three offenses.  (See §§ 187, subd. (a), 190.2, subd. (a)(17), 211, 459; see also

former §§ 190.2, 12022.5, subd. (a)(1).)  Briscoe pled not guilty and denied all the

enhancement allegations.  His motion to dismiss the information and its special

circumstances allegations was heard and denied.  (See §  995.)

At trial, a forensic pathologist testified that Pina suffered two gunshot wounds.

One of the bullets struck vital organs and proved to be fatal.  A bullet was recovered

                                                
3 Miranda v. Arizona (1966) 384 U.S. 436.

4 The felony complaint filed April 6 was deemed to be the information by
stipulation of the parties.
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from Pina’s chest during an autopsy.  His blood revealed evidence of marijuana in

his system, but no alcohol or other drugs.  Briscoe’s tape-recorded statement to

police was played for the jury.  A criminalist testified that the bullet found in Pina’s

chest cavity was fired from Briscoe’s .38-caliber revolver.  None of the bullets found

at the scene came from Pina’s .10-millimeter Glock semiautomatic pistol.

Briscoe’s motion for acquittal of first degree murder based on insufficiency of

evidence was denied.  (See §  1118.1.)  The parties stipulated that t here was evidence

of marijuana in his bloodstream.  Briscoe put on expert evidence of his organic brain

damage and argued that he lacked the capacity to form the mens rea required for

either robbery or burglary.  He also argued to the jury that Parovel’s killing of Pina

was not done in response to anything that he did.

Ultimately, the jury found Briscoe guilty of all three offenses and found all

three firearm use enhancement allegations to be true.  It also concluded that Briscoe

was engaged in the crimes of robbery and burglary during the commission of the

murder.  He moved for a new trial, arguing that the trial court misdirected the jury in

a matter of law and that the verdict was contrary to the law and the evidence.  He

sought a judgment of acquittal notwithstanding the verdict on the murder charge.

(See §  1181, subd. 5.)  The trial court denied the motion for new trial and the related

motion for judgment notwithstanding the verdict.  Briscoe was sentenced to an

indeterminate term of life imprisonment without possibility of parole for the murder.

The trial court also imposed a four-year consecutive term for the firearm use

enhancement related to the murder charge.  Terms for first degree robbery and first

degree burglary and the related firearm use enhancement findings were stayed on

multiple punishment grounds.  (See §  654.)

II.  PROVOCATIVE ACT MURDER

A.  Legal Principles

First, Briscoe contends that he was improperly convicted of special-

circumstances murder under the provocative act murder doctrine.  Under this general

claim of error, he raises several discrete issues—a challenge to the sufficiency of
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evidence; a claim that the trial court failed to properly respond to a jury inquiry;

challenges to various instructions; a call for the abolition of the provocative act

murder doctrine; and a claim that the statutory special circumstances found by the

jury did not apply to the facts of his case.  We consider each issue in turn, but first set

forth the basic law that applies in cases such as this, when a crime victim shoots and

kills an accomplice and the state seeks to hold a defendant responsible for the killing.

A provocative act murder case necessarily involves at least three people—in

our case, the perpetrator of the underlying offense, an accomplice, and a victim of

their crime.  (See People v. Superior Court (Shamis) (1997) 58 Cal.App.4th 833,

845-846 (Shamis).)  Under the provocative act murder doctrine, the perpetrator of a

crime is held vicariously liable for the killing of an accomplice committed by the

third party.  (See People v. Gilbert  (1965) 63 Cal.2d 690, 705, judg. vacated on other

grounds (1967) 388 U.S. 263; see also Pizano v. Superior Court (1978) 21 Cal.3d

128, 135; Taylor v. Superior Court (1970) 3 Cal.3d 578, 582-583, overruled on

another ground in People v. Antick  (1975) 15 Cal.3d 79, 92 fn. 12.)  By law, the

felony-murder rule does not apply when an accomplice is killed at the hands of a

crime victim rather than by the defendant.  As such a killing does not occur in the

perpetration of a felony, malice cannot be ascribed to the defendant under the felony-

murder rule.  ( People v. Gilbert, supra, 63 Cal.2d at p. 703; People v. Washington

(1965) 62 Cal.2d 777, 781; see People v. Caldwell (1984) 36 Cal.3d 210, 216; In re

Joe R. (1980) 27 Cal.3d 496, 503-504; Pizano v. Superior Court, supra, 21 Cal.3d at

p. 136; Taylor v. Superior Court, supra, 3 Cal.3d at p. 582; People v. White (1995)

35 Cal.App.4th 758, 763-764; In re Aurelio R. (1985) 167 Cal.App.3d 52, 57 fn. 2,

58.)  However, when the perpetrator of a crime—with a conscious disregard for

life—intentionally commits an act that is likely to result in death and the crime

victim kills in reasonable response to that act, the perpetrator is guilty of murder.  In

this situation, the killing is attributable—not merely to the commission of a felony—

but to the intentional act of the perpetrator committed with conscious disregard for

life.  The victim’s killing in self-defense is not deemed to be an independent
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intervening case relieving the perpetrator of liability because the killing is a

reasonable response to the dilemma thrust on the victim by the perpetrator’s

intentional act.  ( People v. Gilbert, supra, 63 Cal.2d at pp. 704-705; In re Aurelio R.,

supra, 167 Cal.App.3d at p. 58; see People v. Caldwell, supra, 36 Cal.3d at pp. 216-

217 fn. 2; In re Joe R., supra, 27 Cal.3d at pp. 504-505; Pizano v. Superior Court,

supra, 21 Cal.3d at pp. 134-135; Taylor v. Superior Court, supra, 3 Cal.3d at pp.

582-583; People v. Gallegos  (1997) 54 Cal.App.4th 453, 459; People v. Gardner

(1995) 37 Cal.App.4th 473, 478.)

As with most criminal offenses, a provocative act murder has both a physical

and a mental element that the prosecution must establish.  (See § 20.)  To constitute

the actus reus of provocative act murder, the defendant must commit an act that

provokes a third party to fire a fatal shot.  The mens rea element is satisfied if the

defendant knows that his or her provocative act has a high probability—not merely a

foreseeable possibility—of eliciting a life-threatening response from the person who

actually fires the fatal bullet.  ( In re Aurelio R., supra, 167 Cal.App.3d at p. 57; see

People v. Gallegos, supra, 54 Cal.App.4th at p. 460; see also In re Joe R., supra, 27

Cal.3d at p. 505.)  Cases often discuss these two elements in terms of whether the

defendant committed a provocative act  which proximately caused  the killing.  (See,

e.g., Shamis, supra, 58 Cal.App.4th at p. 846; People v. Gallegos, supra, 54

Cal.App.4th at p. 457.)

The prosecution must establish that the defendant 5 committed a provocative

act.  (See People v. Garcia (1999) 69 Cal.App.4th 1324, 1329.)  In cases in which

                                                
5 If a provocative act is committed by an accomplice who is later killed by a

crime victim, that act cannot form the basis for a provocative act murder.  As the
accomplice cannot be guilty of murder in connection with his or her own death, so
the defendant—who stands in the shoes of the accomplice—cannot be held
vicariously responsible for such a killing.  ( People v. Garcia, supra, 69 Cal.App.4th
at pp. 1330-1331; see In re Joe R., supra, 27 Cal.3d at p. 506 fn. 5; People v. White,
supra, 35 Cal.App.4th at p. 765; Shamis, supra, 58 Cal.App.4th at p. 845; People v.
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the underlying crime does not involve an intent to kill—offenses such as robbery6

and burglary, the underlying crimes that the jury in Briscoe’s case found that he had

committed—the mere participation in the underlying criminal offense is not

sufficient to invoke the doctrine of provocative act murder.  The provocative act

must be something beyond that necessary to commit the underlying crime.  ( People

v. Garcia, supra, 69 Cal.App.4th at p. 1329, fn. 3; People v. Gallegos, supra, 54

Cal.App.4th at pp. 456-457; In re Aurelio R., supra, 167 Cal.App.3d at pp. 59-60; see

In re Joe R., supra, 27 Cal.3d at p. 504.)  In every robbery, the possibility exists that

a victim will resist and kill.  The robber has little control over such a killing once the

robbery is undertaken.  To impose an additional penalty for the killing improperly

discriminates between robbers, not on the basis of any difference in their conduct,

but solely on the basis of a victim’s response that the robber’s conduct induced.

(People v. Washington, supra, 62 Cal.2d at p. 781; People v. Gallegos, supra, 54

Cal.App.4th at p. 457.)  However, circumstances set in motion by the defendant

which are fraught with grave and inherent danger to life are sufficient to constitute a

provocative act that allows a jury to raise an inference of malice.  ( People v. Garcia,

                                                                                                                                                            
Mai (1994) 22 Cal.App.4th 117, 120, 127-128, disapproved on other grounds in
People v. Nguyen  (2000) 24 Cal.4th 756, 758.)

The provocative act murder doctrine may also apply if the provocative act was
committed by a surviving accomplice.  (See In re Joe R., supra, 27 Cal.3d at p. 506 fn. 5;
People v. Garcia, supra, 69 Cal.App.4th at p. 1331; Shamis, supra, 58 Cal.App.4th at p.
846.)  However, as Briscoe’s sole accomplice in this case was the murder victim Pina, we
need not consider such cases.

6 Much of the law of provocative act murder has evolved in robbery cases.
(See People v. Gallegos, supra, 54 Cal.App.4th at p. 460; see also In re Aurelio R.,
supra, 167 Cal.App.3d at pp. 59-60.)  In robbery cases, courts have consistently
required the defendant to commit a provocative act beyond that necessary to commit
the robbery in order to be held liable for a killing committed by a third party.  (See,
e.g., In re Joe R., supra, 27 Cal.3d at p. 506 fn. 6; People v. Garcia, supra, 69
Cal.App.4th at p. 1331.)
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supra, 69 Cal.App.4th at pp. 1329-1330 [firing weapon into ceiling of occupied

room].)

A prosecution for murder requires a finding of malice.  ( Shamis, supra, 58

Cal.App.4th at p. 844; see Pizano v. Superior Court, supra, 21 Cal.3d at p. 134.)  The

malice necessary for provocative act murder is implied malice.  ( People v. Cervantes

(Aug. 27, 2001, S083267) 26 Cal.4th 860 [01 C.D.O.S. 7469, 7470]; People v.

White, supra, 35 Cal.App.4th at p. 768.)  Malice may be implied if the defendant

commits an act with a high probability that it will result in death and does so with a

base antisocial motive or a wanton disregard for human life.  ( Pizano v. Superior

Court, supra, 21 Cal.3d at p. 134; Shamis, supra, 58 Cal.App.4th at p. 844 [second

degree murder].)  Unless the defendant’s conduct  is sufficiently provocative of a

lethal response, it cannot support the finding of implied malice necessary for a

verdict of guilt on a charge of murder.  ( Taylor v. Superior Court, supra, 3 Cal.3d at

pp. 582-584; People v. Garcia, supra, 69 Cal.App.4th at p. 1329; People v. Mai,

supra, 22 Cal.App.4th at pp. 120, 125; see In re Joe R., supra, 27 Cal.3d at p. 505.)

Thus, a central inquiry in determining a defendant’s criminal liability for a killing

committed by a resisting victim is whether the defendant’s conduct was sufficiently

provocative of lethal resistance to support a finding of implied malice.  (See Taylor

v. Superior Court, supra, 3 Cal.3d at pp. 583-584; People v. Kainzrants (1996) 45

Cal.App.4th 1068, 1078-1079.)

The prosecutor must also establish that the defendant’s conduct proximately

caused the killing.  Courts use traditional notions of concurrent and proximate cause

in order to determine whether the killing was the result of the defendant’s conduct.

(See People v. Cervantes, supra, 26 Cal.4th at pp. ___, ___ [01 C.D.O.S. 7469, 7470,

7472]; People v. White, supra, 35 Cal.App.4th at p. 765.)  To be considered the

proximate cause of the victim’s death, the defendant’s act must have been a

substantial factor contributing to the result, rather than insignificant or merely
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theoretical.7  (People v. Caldwell, supra, 36 Cal.3d at p. 220; People v. White, supra,

35 Cal.App.4th at p. 765; People v. Mai, supra, 22 Cal.App.4th at pp. 120, 123, 128;

see Shamis, supra, 58 Cal.App.4th at pp. 845-846.)  A defendant’s provocative acts

must actually provoke a victim response resulting in an accomplice’s death.  (See In

re Joe R., supra, 27 Cal.3d at pp. 505-508 [sufficiency of evidence case].)

The timing of the events is critical.  By necessity, the provocative act must

occur before a victim may make a lethal response.  (See, e.g., In re Joe R., supra, 27

Cal.3d at p. 507 [ineffectual blows struck after victim initiated battle are not

provocative acts].)  There may be more than one act constituting the proximate cause

of the killing.  (See People v. Caldwell, supra, 36 Cal.3d at p. 219; Shamis, supra, 58

Cal.App.4th at p. 846.)  If the defendant commits several acts but only one of them

actually provoked a lethal response, only that act may constitute the provocative act

on which culpability for provocative act murder can be based.  (See In re Joe R.,

supra, 27 Cal.3d at pp. 507-508; People v. Kainzrants, supra, 45 Cal.App.4th at pp.

1077-1078.)  When the chain of causation is somewhat attenuated, the jury decides

whether murder liability attaches or not.  ( People v. Gardner, supra, 37 Cal.App.4th

at p. 479; see People v. Roberts (1992) 2 Cal.4th 271, 321, cert. den. 506 U.S. 964;

see also People v. Cervantes, supra, 26 Cal.4th at p. ___ [01 C.D.O.S. 7469, 7472]

[proximate cause is typically jury question].)

B.  Sufficiency of Evidence

In the first of his claims of error on appeal, Briscoe argues that there was

insufficient evidence to prove beyond a reasonable doubt that he was liable for Pina’s

death at Parovel’s hand under the provocative act murder doctrine.  He argues that

neither his handling of Rozadilla nor his pistol-whipping of Parovel constituted a

provocative act beyond that necessary to commit the robbery itself.  At trial, the

                                                
7 As the California Supreme Court has held, the substantial factor test is an

application of the general rule of de minimis non curat lex—that is, the law does not
recognize trifles.  (People v. Caldwell, supra, 36 Cal.3d at pp. 220-221; see Black’s Law
Dict. (7th ed. 1999) p. 443, col. 1; see also Civ. Code, § 3533.)
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court found that there was sufficient evidence to send the case to the jury when it

denied his motion for an acquittal of first degree murder for insufficiency of

evidence.  (See §  1118.1.)

When reviewing a claim of insufficiency of evidence, we must view the

evidence in the light most favorable to the verdict and presume in support of the

judgment the existence of every fact that the trier of fact could reasonably deduce

from that evidence.  The test is whether substantial evidence supports the conclusion

of the trier of fact, not whether the evidence proves guilt beyond a reasonable doubt.

We must determine whether a reasonable trier of fact could have found the

prosecution sustained its burden of proof beyond a reasonable doubt of each essential

element of the offense.  Substantial evidence must be of ponderable legal

significance, reasonable in nature, credible and of solid value.  ( People v. Cervantes,

supra, 26 Cal.4th at p. ___ [01 C.D.O.S. 7469, 7470]; People v. Caldwell, supra, 36

Cal.3d at p. 217; People v. Kainzrants, supra, 45 Cal.App.4th at p. 1076.)

Briscoe argues that the only proper evidence we may consider on the issue of

when Parovel was motivated to use lethal force is the direct evidence provided by

Parovel’s own testimony.  The fact that the California Supreme Court needed only a

robbery victim’s testimony to establish the sequence of events for purposes of

determining causation in a provocative act murder case does not compel the

conclusion that this is the only evidence that a court may consider to make this

determination.  (See, e.g., In re Joe R., supra, 27 Cal.3d at pp. 506-508.)  We need

not limit ourselves to Parovel’s testimony alone when considering whether

substantial evidence supports the jury’s implied finding that Briscoe committed a

provocative act that in turn prompted Parovel to kill Pina.  We may, of course,

consider circumstantial evidence and reasonable inferences that may be drawn from

the evidence presented to the jury, as well as direct evidence.  (See People v.

Anderson (1940) 37 Cal.App.2d 615, 619 [circumstantial evidence]; see also People

v. Ceja (1993) 4 Cal.4th 1134, 1138-1139.)



13

On appeal, Briscoe contends that his pistol-whipping of Parovel cannot

constitute a provocative act because Parovel’s fear for his life arose before the pistol-

whipping occurred—when Pina took his weapon while the two men were still in the

bedroom.  He reasons that Pina’s earlier act of relieving Parovel of his weapon while

the two men were still inside Parovel’s house was the act that provoked Parovel to

commit the lethal act—not his subsequent pistol-whipping.  The provocative act

murder doctrine requires that the perpetrator of a crime intentionally commit an act

that is likely to result in death and that prompts the crime victim to kill in response  to

that conduct.  ( People v. Gilbert, supra, 63 Cal.2d at pp. 704-705; see People v.

Cervantes, supra, 26 Cal.4th at p. ___ [01 C.D.O.S. 7469, 7472].)  Briscoe argues

that there is insufficient evidence to support the conclusion that his conduct led

Parovel to fear, prompting him to kill.

This argument is flawed, for several reasons.  First, the record does not

support Briscoe’s claim that Parovel testified that “immediately after being stripped

of his gun by Pina, he began to fear for his life.”  At trial, Parovel testified that he

was fearful while he was in the bedroom.  He told the jury that Pina took his weapon

while they were in the bedroom.  However, he did not offer specific testimony—as

Briscoe seems to suggest—that the loss of his weapon caused him to immediately

fear for his life.  Parovel testified that when he opened the front door of his house, he

was trying to get away from Pina and Briscoe because he feared them.  Until this

point, Parovel’s fear is generalized.  It is only after Briscoe pistol-whipped him that

Parovel’s fear rose to the level of a mortal fear.  After being pistol-whipped and

regaining control of a weapon, Parovel began to shoot because he was in fear for his

life.  Thus, the record supports the conclusion that the fear that prompted his lethal

act arose as a result of Briscoe’s pistol-whipping.  These facts allow a jury to

properly conclude that Briscoe’s conduct was an intentional act that was likely to

result in death and that prompted Parovel to kill in response.  (See People v. Gilbert,

supra, 63 Cal.2d at pp. 704-705.)
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Even if Briscoe accurately summarized the factual sequence of events, his

argument fails because it incorrectly assumes only one possible cause for Parovel’s

lethal act.  Case law establishes that there may be more than one cause prompting an

act of lethal resistance—that is, more than one provocative act.  (See People v.

Caldwell, supra, 36 Cal.3d at p. 219; Shamis, supra, 58 Cal.App.4th at p. 846; see

also In re Joe R., supra, 27 Cal.3d at pp. 507-508; People v. Kainzrants, supra, 45

Cal.App.4th at pp. 1077-1078.)  The fact that Pina’s taking of Parovel’s weapon

could have been one  cause of Parovel’s ultimate act of shooting Pina does not

preclude the possibility that the later pistol-whipping administered by Briscoe

himself was yet another provocative act resulting in Parovel’s shooting of Pina.

Briscoe’s argument also defies common sense because it assumes that if a

relatively minor provocative act occurs causing the victim to be placed in fear, a later

and more egregious act may not be considered as a provocative act that caused the

victim’s subsequent lethal act.  We find no support in the case law for such a

proposition.  Later acts that do not actually provoke lethal resistance are not properly

considered provocative acts, but cases that hold this are not also authority for the

different proposition that later acts escalating a victim’s fear and increasing the

desire to resist also cannot be a proximate cause of the lethal act.  (See People v.

White, supra, 35 Cal.App.4th at p. 766 [second act provokes response although first

act does not]; see also In re Joe R., supra, 27 Cal.3d at p. 507 [victim testified that he

barely noticed later punch].)  Logic suggests that while losing one’s weapon may

make one uneasy about one’s safety, being repeatedly beaten about the head with a

pistol would likely escalate that uneasiness into a fear that might prompt a lethal

response at the first available opportunity.

A pistol-whipping is also more likely than the simple act of relieving a victim

of his or her own weapon to satisfy the requirement that a provocative act be a

malicious act taken in conscious disregard for life.  (See In re Joe R., supra, 27

Cal.3d at p. 507 [life-threatening act required].)  In our case, Briscoe’s pistol-

whipping was also closer in time to the lethal act than the initial loss of Parovel’s
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weapon.  The pistol-whipping occurred immediately before Parovel’s shooting of

Pina.  This suggests that Briscoe’s later act was more likely to have prompted the

immediate response leading to Pina’s death.  Parovel himself testified that he feared

for his life when he was on the front lawn of his house.   Once he gained control of a

weapon after being pistol-whipped, he started shooting because he was in fear of his

life.  This evidence satisfies us that there is substantial evidence to support the jury’s

implied conclusion that Briscoe’s life-threatening conduct provoked Parovel to

commit a lethal act.

Briscoe also argues that his act of pistol-whipping Parovel could not constitute

a provocative act because it was not an act beyond that inherent in the underlying

crime of robbery itself.  A provocative act must be one that goes beyond conduct that

is inherent in the underlying felony.  ( People v. White, supra, 35 Cal.App.4th at p.

765.)  In a provocative act murder case, we review whether the defendant committed

an act in furtherance of the underlying crime that was life-threatening and that went

beyond those acts necessary to accomplish the underlying offense.  ( Ibid. [robbery

case].)  It has long been established in provocative act murder cases that when the

underlying offense is robbery, any conduct beyond that essential to the commission

of the robbery may be a provocative act.  Typically, robbery involves an oral or

visual demand for money.  A physical assault on the victim or an actual discharge of

a weapon is not an element of the offense, but is an act beyond that necessary to

complete a robbery.  The beating of a robbery victim with a deadly weapon can

constitute a provocative act if it was a life-threatening act.  ( People v. White, supra,

35 Cal.App.4th at pp. 766, 768 [beating with baseball bat]; see People v. Gallegos,

supra, 54 Cal.App.4th at p. 461.)  We are convinced that Briscoe’s act of pistol-

whipping Parovel could likewise be a provocative act beyond that inherent in the

crime of robbery alone.  Thus, we are satisfied that substantial evidence supports the

jury’s finding of a provocative act sufficient to satisfy the provocative act murder

doctrine.
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Briscoe also contends that his handling of Rozadilla did not constitute a

provocative act.  He argues that there was no evidence that Briscoe verbally threatened

Parovel or that Parovel was sufficiently aware of Briscoe’s conduct toward Rozadilla

such that those acts might provoke Parovel to a lethal response.  We find to the contrary,

that his actions were an implied threat to harm Rozadilla if Parovel did not cooperate

with Briscoe and Pina.  Briscoe placed Rozadilla in a headlock, pressed a gun to her head

and took her into the bedroom where Parovel was.  He held her in this manner while he

and Pina demanded money of Parovel.  Clearly, Briscoe used Rozadilla—then Parovel’s

girlfriend—as an implied hostage.  A jury could properly find that he committed a

provocative act when Briscoe pointed a weapon to Rozadilla’s head and demanded that

Parovel acquiesce to his demands.  In so doing, he dramatically increased the risk to

Rozadilla of injury or death by the manner in which he held her in a headlock and by the

proximity of the weapon to her head.  (See People v. Kainzrants, supra, 45 Cal.App.4th

at p. 1077.)  Thus, the jury had substantial evidence to support a finding that Briscoe

committed not one, but two provocative acts.

C.  Robbery at Gunpoint as Provocative Act

Next, Briscoe contends that the trial court erred by failing to properly respond

to the jury’s inquiry about whether robbery at gunpoint is—in and of itself—a

provocative act.  He argues that the answer is clearly “no,” but that the trial court

failed to instruct the jury so.  As such, Briscoe reasons that the trial court abdicated

its statutory duty to advise the deliberating jury on a point of law, violating his state

and federal constitutional rights to due process and a fair trial when it refused to

instruct the jury that robbery at gunpoint in and of itself did not constitute a

provocative act.  (See § 1138; see also U.S. Const., 6th Amend.)

During deliberations, the jury sought clarification from the trial court about

whether a robbery at gunpoint constituted a provocative act in and of itself.  The

prosecutor argued that the jury should be told that robbery at gunpoint did constitute

a provocative act in and of itself.  Defense counsel argued that the jury’s question

was one of law to be answered in the negative, because the provocative act must be
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an act beyond the robbery itself.  The trial court viewed the jury’s inquiry as a factual

question turning on the circumstances of each case.  It noted that the underlying

offense was robbery, not robbery at gunpoint.  The trial court reasoned that if

robbery could be committed without a gun, then the use of a gun might constitute the

provocative act beyond that required to commit the underlying robbery in an

appropriate case.  Ultimately, the trial court told the jury that this was a factual

determination for it to make and suggested that it review CALJIC No. 8.12 defining

a provocative act.8  In his motion for new trial, Briscoe argued that the trial court’s

response to this jury question was erroneous and that its reference to CALJIC No.

8.129 exacerbated the error.  The motion for new trial was denied.

When the jury asks to be informed on any point of law arising out of the case,

the trial court has a duty to help the jurors understand the legal principles that it is

being asked to apply.  ( People v. Beardslee  (1991) 53 Cal.3d 68, 97, cert. den. 502

U.S. 972; see § 1138.)  The satisfaction of this obligation does not always require the

trial court to elaborate on standard jury instructions already given.  When the

instructions were full and complete, the trial court has the discretion to determine

what additional explanations are sufficient to satisfy the jury’s request for

information.  Comments that diverge from the standard jury instruction are often

risky to undertake.  ( People v. Beardslee, supra, 53 Cal.3d at p. 97.)  In this case, we

must determine whether the trial court abused its discretion by reiterating the

                                                

8 The jury was instructed that in order to prove the killing was the result of
Briscoe’s provocative act, “each of the following elements must be proved:  [¶] One, the
crime of robbery and/or burglary or attempted robbery and/or burglary was committed;
[¶] Two, during the commission of the crime, the defendant also committed an intentional
provocative act; [¶] Three, the victim of the robbery and/or burglary in response to the
provocative act killed a perpetrator of such crime; [and] [¶] Four, the defendant’s
commission of the intentional provocative act was a cause of the death of Shaun Pina.”
(See CALJIC No. 8.12.)

9 We note that Briscoe originally requested that this jury instruction be given.
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standard jury instructions as it did.  (See, e.g., People v. Noguera  (1992) 4 Cal.4th

599, 643, cert. den. 512 U.S. 1253.)

Briscoe argues that the trial court’s response was inadequate because it did not

treat the jury’s inquiry as a simple question of law clearly warranting a negative

response.  We disagree first with his interpretation that the inquiry was a question of

law.  (See §  1138 [trial court must assist jury on point of law].)  The crime of robbery

is a felonious taking of personal property accomplished by means of force or fear.

(See §  211.)  This offense can be committed without necessarily using a gun.  (See

People v. White, supra, 35 Cal.App.4th at p. 766 [robbery may consist of only oral or

visual demands accompanied by a threat of force].)  For example, a robber may use a

different type of weapon or convey a sense of bodily intimidation in order to create a

sense of fear or force.  If anything, this analysis suggests—contrary to Briscoe’s

position—that the trial court could have responded to the jury’s inquiry by telling the

jurors that robbery at gunpoint is in and of itself a provocative act.

However, we think that the issue posed was properly characterized as a

question of fact and that the trial court was prudent to respond to the jury’s inquiry as

it did.  In the real world, robbery at gunpoint may or may not be a provocative act,

depending on the degree to which the perpetrator uses the gun.  One who robs

another while doing no more than holding a weapon may not have committed a

provocative act, while a perpetrator who brandishes a deadly weapon, puts it to the

head of a robbery victim, cocks the gun or pistol-whips the victim with it may have.

Thus, the inquiry was one that turned, at least in part, on the particular facts of the

case.  In this case, the trial court declined to decide the factual issue before the jury,

advising it instead of its obligation to perform this task and reminding it of the

guidance already set forth in CALJIC No. 8.12 defining a provocative act as an act

beyond that necessarily involved in a robbery.  We are satisfied that the trial court

did not abuse its discretion in responding as it did.  (See People v. Noguera, supra, 4
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Cal.4th at p. 643.)  Thus, the trial court acted within the authority granted to it by

section 1138.10

D.  Jury Instructions

1.  Unanimity Instruction

Briscoe raises three other claims of instructional error.  First, he contends that

the trial court erred by informing the jury that unanimity was not required about

which intentional provocative act that he committed triggered liability for murder.

He argues that a unanimity instruction was compelled under both the state and

federal Constitutions.  (See U.S. Const., 14th Amend.; Cal. Const., art. I, §  16.)

At trial, the People argued that two acts could constitute the required

provocative act in this case—the handling of Rozadilla and the pistol-whipping of

Parovel.  During deliberations, the jury asked the trial court if all the jurors had to

agree about which act constituted the provocative act that caused Pina’s death.  The

People argued that unanimity was not required.  Briscoe’s attorney argued that the

jury had to agree beyond a reasonable doubt on which act was the provocative act.

She also sought a reference to CALJIC No. 8.12.  The trial court advised the jury that

if the jurors each found beyond a reasonable doubt that the defendant committed a

provocative act, it was not required to unanimously agree on a particular provocative

act.  In his motion for new trial, Briscoe argued that unless there was jury unanimity

about a provocative act, the verdict was defective.  He reasoned that the trial court

was required to instruct on CALJIC No. 17.0111 sua sponte.  The trial court denied

the motion for new trial.

                                                

10 In light of this conclusion, we need not address Briscoe’s additional claim that
the trial court violated his rights to due process and a fair trial by violating section 1138.

11 CALJIC No. 17.01 reads:  “The defendant is accused of having committed the
crime of ______ . . . .  The prosecution has introduced evidence for the purpose of
showing that there is more than one [act] . . . upon which a conviction . . . may be based.
Defendant may be found guilty if the proof shows beyond a reasonable doubt that [he]
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First, Briscoe argues that the California Constitution compels jury unanimity

on which particular provocative act occurred in order to find him guilty of

provocative act murder.  (See Cal. Const., art. I, § 16.)  Generally, California courts

follow a version of the jury unanimity rule requiring the jury to agree about the

ultimate issue of whether the defendant is guilty of the charged offense.  Any jury

disagreement on subordinate issues is considered irrelevant.  Specifically, under this

rule as it has been adopted in this state, it does not matter if the jury disagrees about

any facts proving the defendant guilty, even if based on differing theories.  ( People v.

Davis (1992) 8 Cal.App.4th 28, 40-41.)  “If each juror concludes, based on legally

applicable theories supported by substantial evidence, that the defendant is guilty of

the charged offense, the defendant is properly found guilty even if the jurors disagree

about the particular theories or facts.”  ( Id. at p. 34; see People v. Santamaria (1994)

8 Cal.4th 903, 918 [if each juror is convinced beyond reasonable doubt that

defendant is guilty of murder, jury need not agree unanimously on theory by which

defendant is guilty]; People v. Beardslee, supra, 53 Cal.3d at p. 92 [same rule].)

Briscoe’s claim of error is, in essence, that the jury could have relied on different

facts when unanimously concluding that he committed a provocative act, which in

turn allowed the jury to find him guilty of murder under the provocative act murder

doctrine.  As the jury need not agree on the underlying facts in order for us to uphold

a murder conviction, we find that the unanimity requirement did not apply.

Briscoe also contends that a unanimity instruction was compelled as a matter

of federal due process.  (See U.S. Const., 14th Amend.)  He cites United States

Supreme Court decisions in support of this argument.  (See Schad v. Arizona (1991)

501 U.S. 624, 630-633 (plur. opn.); see also Richardson v. United States (1999) 526

U.S. 813, 817-818.)  In Schad , the high court concluded that there was no general

                                                                                                                                                            
[she] committed any one or more of the [acts] . . . .  However, in order to return a verdict
of guilty . . . , all jurors must agree that [he] [she] committed the same [act] . . . .  It is not
necessary that the particular [act] . . . agreed upon be stated in your verdict.”
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requirement that the jury agree on preliminary facts underlying a verdict.12  (Schad v.

Arizona, supra, 501 U.S. at pp. 631-632; see People v. Jenkins  (2000) 22 Cal.4th

900, 1025, cert. den. ___ U.S. ___ [121 S.Ct. 1104].)  However, the high court held

that due process precludes a state from punishing a criminal defendant under a statute

so broadly defined that it is fundamentally unfair.  (Schad v. Arizona, supra, 501

U.S. at pp. 632-633; Richardson v. United States, supra, 526 U.S. at pp. 819-820.)

Briscoe urges that if we apply this fundamental fairness test, we will conclude

that the trial court’s failure to instruct on jury unanimity violates due process.  The

California Supreme Court has concluded otherwise.  It specifically upheld our state’s

version of the jury unanimity rule—requiring jury unanimity only on the issue of

whether the defendant is guilty of the charged crime, irrespective of whether the

jurors agree on which of several theories of guilt provide the means to that ultimate

conclusion—concluding that the rule “passes federal constitutional muster.”  ( People

v. Santamaria, supra, 8 Cal.4th at pp. 918-919; see People v. Jenkins, supra, 22

Cal.4th at pp. 1024-1025.)  Thus, we find no federal constitutional error.

2.  CALJIC No. 8.12

Next, Briscoe argues that CALJIC No. 8.1213—given by the trial court—

neglected to inform the jury that for the provocative act murder doctrine to apply,

Parovel’s killing of Pina had to be a reasonable  response to Briscoe’s provocative

act.  He contends that in cases other than those involving hostages and human

shields, the provocative act murder doctrine requires that the responsive act resulting

in death be a subjectively reasonable response to the provocative act.  He also urges

                                                
12 Briscoe concedes as much in his brief.

13 The jury was instructed that a “homicide committed during the commission of a
crime by a person who is not a perpetrator of such crime, in response to an intentional
provocative act by a perpetrator of the crime other than the deceased [perpetrator], is
considered in law to be an unlawful killing by the surviving perpetrator[s] of the crime.”
(CALJIC No. 8.12, italics added.)
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us to conclude that the trial court had a sua sponte duty to so instruct the jury.  At

trial, Briscoe himself requested that this standard jury instruction be given, arguing

that this be read to the jury instead of CALJIC No. 8.21 on felony murder.  The

People sought both instructions.  The trial court reviewed both instructions and

concluded that only CALJIC No. 8.12 on provocative act murder should be given.

Briscoe did not seek to modify the standard jury instruction in the trial court.  The

jury was instructed that the killing had to be in response to Briscoe’s provocative act,

but not that Parovel’s response had to be reasonable.

In essence, Briscoe argues that the trial court had a sua sponte duty to modify

the standard jury instruction, which did not include the “reasonable response”

language he now seeks.  One of the seminal cases on the doctrine of provocative act

murder included language suggesting that the victim’s response to the defendant’s

conduct must be reasonable.  (See People v. Gilbert, supra, 63 Cal.2d at p. 704.)

However, the California Supreme Court has since returned the focus to the objective

facts surrounding the defendant’s provocative act rather than centering the doctrine’s

applicability on the question of whether the victim’s response to that act was

subjectively reasonable.  (See, e.g., Pizano v. Superior Court, supra, 21 Cal.3d at p.

136; People v. Gardner, supra, 37 Cal.App.4th at pp. 478-479.)  Now, courts use the

term “reasonable response” as a shorthand expression of the principle that the killing

must—on an objective view of the facts—be proximately caused by the defendant’s

acts.  (See People v. Gardner, supra, 37 Cal.App.4th at pp. 478-479; see also Pizano

v. Superior Court, supra, 21 Cal.3d at pp. 137-139.)  This objective approach allows

the jury to find culpability—and to imply malice—based on the defendant’s conduct,

not on the crime victim’s state of mind.  (See Pizano v. Superior Court, supra, 21

Cal.3d at p. 137.)

CALJIC No. 8.12 is the standard jury instruction on vicarious liability for a

killing resulting from the acts of another.  (See People v. Gardner, supra, 37

Cal.App.4th at pp. 480-481.)  At one time, this standard instruction included the

“reasonable response” language that Briscoe contends that the trial court should have
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added back in.  (See id. at p. 480.)  Since that time, the word “reasonable” has been

deleted from CALJIC No. 8.12.  (See id. at p. 481 [urging this change].)  The

language of the standard jury instruction properly rejects the wording that Briscoe

urges.  Thus, we conclude that the trial court had no sua sponte duty to add it.

3.  Lesser Included Offenses

In his third claim of instructional error, Briscoe contends that his murder

conviction must be reversed because the trial court failed to instruct the jury on the

lesser included offense of involuntary manslaughter as he had requested.  He

contends that involuntary manslaughter is a lesser included offense of murder with

implied malice and that the trial court committed prejudicial error when it refused to

give this instruction.  (See U.S. Const., 5th, 6th, 8th & 14th Amends.)  In the trial

court Briscoe sought lesser included offense instructions on involuntary

manslaughter.  (See CALJIC No. 17.10.)  The trial court refused to give this

instruction, concluding that Briscoe could only be guilty of first degree murder under

the provocative act murder doctrine—that he could not be guilty of any of the more

typical lesser included offenses of murder.

Briscoe argues that if the jury believed that his organic brain damage rendered

him incapable of forming the required mental state of implied malice for provocative

act murder, it would have found him guilty of no more than involuntary

manslaughter if it had been given that option.  We need not address this issue

because—assuming arguendo that the trial court erred by failing to give the

requested jury instruction—any error was necessarily harmless.  An error arising

from the failure to instruct the jury on a lesser included offense is not subject to

reversal unless the record establishes a reasonable probability that the error affected

the outcome of the trial.  (See People v. Breverman (1998) 19 Cal.4th 142, 165 [sua

sponte instruction should have been given in noncapital case]; People v. Watson

(1956) 46 Cal.2d 818, 836, cert. den. 355 U.S. 846; see also Cal. Const., art. VI,

§ 13.)
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We conclude that there was no reasonable probability of a different outcome if

the jury had been instructed as Briscoe urges it should have.  The jury rejected the

mental defense that is the underpinning of this claim on appeal.  It had little difficulty

in concluding that Briscoe was guilty of burglary and robbery during its first day of

deliberations.  The jury had been instructed that these were both specific intent

crimes.  It took two more days of deliberation before the jury was able to render a

verdict on the murder charge.  This offense also required the jury to find that Briscoe

committed an intentional act.

At trial, Briscoe argued that he lacked the mental capacity to commit any of

the three crimes because he had suffered organic brain damage.  The timing of the

robbery and burglary verdicts suggests that the jury rejected this defense almost

immediately.  The jury pondered the murder charge for a longer period of time, but

given the close similarity of the mental defense offered to challenge the murder

charge and that offered to challenge the allegations of other crimes, it is not

reasonably probable that the jury was concerned about Briscoe’s mental state during

this time.  As it is not reasonably probable that there would have been a different

outcome if the jury had been given lesser included offense jury instructions, any

error in failing to so instruct the jury was necessarily harmless under California law.

(See People v. Breverman, supra, 19 Cal.4th at p. 165.)

Briscoe also argues that the trial court’s failure to give this jury instruction

violated his federal constitutional rights.  (See U.S. Const., 5th, 6th, 8th & 14th

Amends.)  He admits that the California Supreme Court rejected this claim in 1998,

but argues that since that time the United States Supreme Court has rendered a

decision which places that California ruling in doubt.  (See People v. Breverman,

supra, 19 Cal.4th at pp. 165-169; see also Neder v. United States  (1999) 527 U.S. 1,

11-12 [structural errors in jury instructions].)  The California Supreme Court has

reiterated Breverman since Neder was decided.  (See People v. Sakarias  (2000) 22

Cal.4th 596, 621, cert. den. ___ U.S. ___ [121 S.Ct. 347].)  Even if—as in

Sakarias—we assume arguendo that federal constitutional error occurred when the
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trial court failed to instruct on a lesser included offense, we are satisfied that any

error was harmless beyond a reasonable doubt.  (See Chapman v. California  (1967)

386 U.S. 18, 24; People v. Sakarias, supra, 22 Cal.4th at p. 621.)  The jury’s

rejection of Briscoe’s mental defense as to the robbery and burglary charges means

that it necessarily rejected that defense as to the murder charge as well.  Beyond any

reasonable doubt, any error in failing to instruct on involuntary manslaughter could

not have affected the outcome of the trial.

E.  Argument for Abolition

Briscoe argues that the court-created provocative act murder doctrine should

be reexamined and abolished.  He urges us to conclude that the rationale for using

former section 189 to fix the degree of murder in a provocative act murder case is

unconvincing and creates irrational distinctions among provocative act murder cases.

(See U.S. Const., 8th Amend.; see also former § 189, as amended by Stats. 1993, ch.

611, § 4.5, pp. 3507-3508.)  He characterizes the provocative act murder doctrine as

“unique” in this country and criticizes it as “conceptually-flawed.”  In his motion to

dismiss, Briscoe argued that he could not be convicted of this offense and so, was

entitled to have the information dismissed insofar as it charged him with murder.

The trial court denied this motion.

The California Supreme Court has set forth the provocative act murder

doctrine as the law of this state.  (See People v. Gilbert, supra, 63 Cal.2d at pp. 704-

705; see pt. II.A., ante .)  In 1984, the California Supreme Court was invited to

reconsider the provocative act murder doctrine of liability for killings committed by

one other than an accomplice on the theory that the clear trend of modern decisions

leads away from the proximate cause theory of liability as a basis for felony murder.

(See People v. Caldwell, supra, 36 Cal.3d at p. 222.)  It declined to overturn this

doctrine.  ( Id. at pp. 222-223.)  As an intermediate appellate court, we have no

authority to overrule our state’s highest court.  (See Auto Equity Sales, Inc. v.

Superior Court (1962) 57 Cal.2d 450, 455.)  Thus, we reject this claim of error.



26

F.  Statutory Special Circumstances

1.  Not Felony Murder

Briscoe also contends that two special circumstances set forth in former

section 190.2 do not apply to his case.  (See former §  190.2.)  First, he argues that the

felony-murder special circumstances codified in subdivision (a)(17)14 of former

section 190.2 does not apply to a provocative act murder case as a matter of law.

Noting that the United States and California Supreme Courts have referred to section

190.2, subdivision (a)(17) as a “felony-murder statute” and that the felony-murder

doctrine does not apply in a case of provocative act murder, Briscoe argues that

felony-murder statutes such as section 190.2, subdivisions (a)(17) and (d) 15 cannot

apply in his case.  (See People v. Washington, supra, 62 Cal.2d at p. 781 [no felony

murder in provocative act murder case].)

We disagree with Briscoe’s argument.  Regardless of how subdivisions (a)(17)

and (d) of former section 190.2 have been characterized in cases arising in

                                                
14 This statute provided, in pertinent part, that the “penalty for a defendant who is

found guilty of murder in the first degree is death or imprisonment in the state prison
for life without the possibility of parole if one or more of the following special
circumstances has been found .  . . to be true: [¶] . . . [¶] (17) The murder was
committed while the defendant was engaged in, or was an accomplice in, the
commission of, attempted commission of, or the immediate flight after committing,
or attempting to commit . . . : [¶] (A) Robbery in violation of Section 211 or 212.5.
[¶] . . . [¶] (G) Burglary in the first or second degree in violation of Section 460.”
(Former §  190.2, subd. (a)(17)(A), (G), as amended by Stats. 1995, ch. 478, §  2.)

15 At the time of the offenses committed in this matter, this provision stated in
part that “every person, not the actual killer, who, with reckless indifference to
human life and as a major participant, aids, abets, counsels, commands, induces,
solicits, requests, or assists in the commission of a felony enumerated in paragraph
(17) of subdivision (a) which results in the death of some person or persons, and who
is found guilty of murder in the first degree therefor, shall be punished by death or
imprisonment in the state prison for life without the possibility of parole if a special
circumstance enumerated in paragraph (17) of subdivision (a) has been found to be
true . . . .”  (See former §   190.2, s ubd. (d), as amended by Stats. 1995, ch. 478, § 2.)
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nonprovocative act murder cases, the purpose of these statutes is to impose criminal

liability on a defendant who commits an enumerated felony that results in the death

of another.  The California Supreme Court has held that limitations placed on the

felony-murder doctrine do not shield a defendant from criminal liability for murder

when the elements of the crime—homicide and malicious conduct—can be

established without resort to the felony-murder doctrine.  When a defendant, with a

conscious disregard for life, intentionally commits an act that is likely to cause death,

and a victim kills in response to such act, the defendant is guilty of murder.  ( People

v. Antick, supra, 15 Cal.3d at pp. 87-88.)  The reasoning in Antick is similar to

section 190.2, subdivisions (a)(17) and (d), in that they seek to impose liability on a

defendant who provoked a lethal response.

The language of the challenged statutes do not support this clai m of error,

either.  Subdivision (a)(17) of former section 190.2 did not limit the special

circumstances it described to homicides found to have been committed based on the

theory of felony murder.  It required only that the murder be committed while the

defendant was committing a specified felony.  ( People v. Kainzrants, supra, 45

Cal.App.4th at p. 1081; see fn. 14, ante .)  The fact that the defendant is convicted of

murder under the application of the provocative act murder doctrine rather than

pursuant to the felony-murder doctrine is irrelevant to the question of whether the

murder qualified as a special-circumstances murder under former section 190.2,

subdivision (a)(17).  ( Id. at p. 1081 [death of accomplice].)  The statute requires only

that the murder be committed while the defendant was engaged in the commission of

an enumerated felony.  ( Ibid.)  Similarly, the language of subdivision (d) of former

section 190.2 was not limited to felony-murder cases.  (See fn. 15, ante .)  It required

an act committed in reckless indifference to life during the commission of a felony.

(See former §  190.2, subd. (d).)

2.  Cooperative Relationship

Briscoe also asserts that section 190.2, subdivision (d) does not apply because

there was no cooperative relationship between the defendant and the actual killer.
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Former section 190.2, subdivision (d) punishes a major participant who acts with

reckless disregard for life and who inter alia aids, abets, or assists in the commission

of a statutorily enumerated felony when that felony results in death.  (See fn. 15,

ante.)  A plain reading of the language of the statute shows that the cooperative

relationship required by subdivision (d) must occur in the commission of the felony,

not in the killing.  As Briscoe assisted in the commission of the robbery and the

burglary, section 190.2, subdivision (d) applies to this case.

3.  Causation

Briscoe also contends that subdivision (d) of former section 190.2 does not

apply because that provision requires the killing to result from the felony and the

provocative act murder doctrine requires the killing to result from an act beyond the

underlying felony.  This claim of error ignores the fact that there can be more than

one proximate cause of a killing.  (See People v. Caldwell, supra, 36 Cal.3d at pp.

219-220; Shamis, supra, 58 Cal.App.4th at p. 846.)  The jury was instructed that

there could be more than one cause of death and that it could not find the special

circumstances allegation to be true unless it found that Briscoe’s commission of a

felony with reckless indifference to life resulted in Pina’s death.  (See CALJIC Nos.

3.41, 8.80.1 (1997 rev.).)  On these facts, the jury could have concluded that Parovel

shot Pina as a response to both the robbery and burglary and the provocative acts that

Briscoe committed.

4.  Taking of Innocent Life

Finally, Briscoe argues that subdivisions (a)(17) and (d) of former section

190.2 do not apply in his case because Pina’s death did not result in the taking of

innocent life.  He reasons that because the United States Supreme Court referred to

innocent life twice in its Tison decision, that the murder victim’s innocence is a

required element for the constitutional application of felony-murder statutes.  (See

Tison v. Arizona  (1987) 481 U.S. 137, 152, 154.)  We disagree with this reasoning.

The high court did not use this term when it set out the issue in Tison, nor in its

holding.  Answering the question whether the Eighth Amendment prohibited the



29

imposition of the death penalty on a major participant in a crime whose mental state

was one of reckless indifference to the value of human life, the court held that these

two elements established culpability sufficient to constitute a capital crime.  (See id.

at pp. 152, 158.)  We are satisfied that the United States Supreme Court’s use of the

term innocent life elsewhere in its decision was incidental and does not limit its

holding.  Thus, Briscoe’s claim of error is meritless.

5.  Cruel and Unusual Punishment

Briscoe also makes a more general assault o n subdivisions (a)(17) and (d) of

former section 190.2, contending that they violate the federal constitutional

prohibition against cruel and unusual punishment by creating too broad a class of

persons eligible for the death penalty.  (See U.S. Const., 8th Amend.)  The United

States Supreme Court permits a state to impose the death penalty on an accomplice

to felony murder when the accomplice is guilty of “major participation in [a] felony

committed, combined with reckless indifference to human life.”  ( Tison v. Arizona,

supra, 481 U.S. at p. 158.)  That court held that a statute making such a defendant

culpable and punishable by death does not violate the Eighth Amendment’s

proscription against disproportionate sentences.  (See id. at pp. 148, 157-158.)  As

former section 190.2, subdivisions (a)(17) and (d) combine to apply only if the

defendant committed an enumerated felony and acted in reckless indifference to

human life, the statute satisfied the Eighth Amendment.  The application of these

statutes in the context of a provocative act murder case also requires both of these

elements—the commission of a serious offense and an act committed with conscious

disregard for life.  (See People v. Gilbert, supra, 63 Cal.2d at pp. 704-705.)  Thus, its

application in our case does not violate the Eighth Amendment.

Having reviewed the cited case law and the language of the statutes, we are

satisfied that section 190.2, subdivisions (a)(17) and (d) apply to a provocative act

murder case.  The murder of Pina was committed during Briscoe’s commission of

robbery and burglary as a result of Briscoe’s provocative acts.  Thus, it qualifies as a

special-circumstances murder under former section 190.2, subdivisions (a)(17) and
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(d).  Accordingly, we reject or find harmless each of Briscoe’s assertions of error

based on the application of the provocative act murder doctrine.

III.  ADMISSIONS*

A.  April 2 Statement

Briscoe also asserts that the trial court erred by admitting two statements he

made to police officers and by instructing the jury about the admissions contained in

those statements.  First, he argues that the trial court failed to conduct a foundational

hearing to adjudicate preliminary facts implicated by his objection to the admission

of his preoperative statement given to police on April 2.  (See Evid. Code, §§ 402,

405.)  Before going into surgery for his gunshot wounds, Briscoe told Fairfield

Police Officer Richard Williams that an unknown gunman drew a weapon on him,

wrestled with him for that gun and ran away.  He said that the stranger shot at him

while he lay on the ground.  Two days later, he gave police a different statement

about what happened that night.  Briscoe twice challenged the April 4 statement to

police before trial, but did not move to suppress the April 2 statement.

At trial, Officer Williams was questioned about Briscoe’s April 2 statement.

When the prosecutor asked if Briscoe told him how he came to be injured, defense

counsel objected that the question called for a hearsay response and that the

statement was both taken in violation of Miranda and was involuntary.  The trial

court overruled the objection.  The prosecution then brought before the jury evidence

of the substance of Briscoe’s April 2 statement.  On cross-examination, defense

counsel brought out evidence pertaining to Briscoe’s competence to speak to police

before surgery.  She also asked Officer Williams whether Briscoe was advised of his

Miranda rights before the statement was taken.  He admitted that Briscoe was not so

advised before the prosecutor had an opportunity to object that Briscoe was not in

custody at the time of the statement.  The trial court agreed, concluded that the

                                                
* See footnote, ante, page 1.
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question was irrelevant, and instructed the jurors to disregard both the question and

the reply.  Finally, Officer Williams testified that the April 2 statement was not tape-

recorded.

During argument, the prosecution urged the jury to conclude that this

statement—which was inconsistent with his April 4 statement—evidenced a

consciousness of guilt on Briscoe’s part.  The jury was instructed that if it concluded

that Briscoe made a willfully false statement, it could use that fact to raise an

inference of a consciousness of guilt.  (CALJIC No. 2.03.)

On appeal, Briscoe argues that once defense counsel objected to the

prosecution’s questioning of Officer Williams about his April 2 statement, the trial

court had a procedural duty to conduct a foundational hearing to determine the

preliminary facts about voluntariness and any violation of Miranda.  (See Evid.

Code, §§ 402, 405.)  Its failure to conduct this hearing outside the presence of the

jury was prejudicial federal constitutional error, he reasons, and implicated his due

process right to a fair trial.  By statute, a criminal defendant may have issues of

preliminary fact bearing to the admissibility of evidence determined outside of the

presence of the jury, on request.  (Evid. Code, § 402, subd. (b); see Evid. Code,

§ 400.)  Briscoe did not seek such a hearing.  Thus, he did not trigger application of

the procedure set forth in section 402 of the Evidence Code.

When the existence of a preliminary fact is disputed and that preliminary fact

is also a fact in issue in the trial, the jury must not be informed of the court’s

determination about the existence or nonexistence of the preliminary fact.  (Evid.

Code, § 405, subds. (a), (b)(1).)  Some cases have held that even if no request for a

hearing is made, this statute mandates that the trial court conduct an in camera

hearing when a criminal defendant challenges the voluntariness of a confession or

challenges a statement as taken in violation of Miranda.  (See, e.g., People v. Torrez

(1987) 188 Cal.App.3d 723, 730-731 [voluntariness, Miranda issues to be

determined pursuant to Evid. Code, § 405].)  If the trial court fails to hold a hearing

outside the presence of the jury, we must determine whether the trial court abused its
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discretion in holding its hearing in the presence of the jury.  ( People v. Torrez, supra,

188 Cal.App.3d at p. 733.)

In our case, unlike Torrez, no extended discussion of the legal issues occurred

in the jury’s presence.  The objections were clearly meritless and the trial court

disposed of them without undue emphasis.  He had no Miranda rights at this stage of

the case, because he was only a suspect and was not then in custody.  (See Miranda

v. Arizona, supra, 384 U.S. at p. 444; People v. Mickey  (1991) 54 Cal.3d 612, 648,

cert. den. 506 U.S. 819.)  In like manner, Briscoe’s statement was clearly voluntary.

He was conscious and able to speak with the officer.  He had not been treated at the

time that Officer Williams questioned him, so there was no risk that he was under the

influence of medication.  He gave a coherent explanation of how he came to be shot.

All of these factors suggest that Briscoe gave a voluntary statement to police on

April 2; there was no evidence to the contrary.  The statement was clearly

unobjectionable on the grounds asserted.  If a hearing had been conducted outside the

presence of the jury, the same evidence would have been given to the jury at its

conclusion.  Thus, we conclude that the trial court did not abuse its discretion in

failing to conduct a hearing on the admissibility of this statement outside the

presence of the jury.

B.  April 4 Statement

1.  Procedure

Briscoe also challenges the admission of his April 4 postoperative statement to

police on various grounds.  First, he argues that the trial court erred by determining

the admissibility of this statement under the procedure set out in section 1538.5.

(See §  1538.5.)  He contends that this procedure allowed the trial court to improperly

consider irrelevant and hearsay evidence in violation of his constitutional rights by

impermissibly shifting the burden of producing evidence and burden of persuasion.

At the preliminary hearing, Briscoe objected to the admission of the April 4

postoperative statement on Miranda and involuntariness grounds.  (See U.S. Const.,

5th & 14th Amends.)  The magistrate deemed the objection to be a motion to
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suppress and conducted a hearing on the admissibility of the statement.  Briscoe was

permitted to inquire about Briscoe’s level of awareness at the time that the statement

was given.  A police officer testified that Briscoe seemed alert and calm.  A nurse

said that Briscoe was not taking any medications that would cause him to have

difficulty answering questions intelligently.  The officer testified that he read Briscoe

his Miranda rights from a printed card.  When the questioning was complete, the

magistrate heard the tape recording of the statement.  After the hearing, the

magistrate denied the motion, finding that Briscoe was advised of and waived his

rights and that his statement was voluntary.  (See §  1538.5.)

Briscoe renewed his motion to suppress this statement on the same grounds

before trial.  The same judge who sat as magistrate at the preliminary hearing heard

the renewed motion.  Defense counsel agreed that the proper procedure as outlined in

subdivision (i) of section 1538.5 was to limit the evidence that was considered on the

renewed motion to that offered at the preliminary hearing, but the trial court

ultimately allowed the defense to offer further testimony in support of the motion.

The defense asserted that Briscoe was under the influence of self-medicated pain

medication—morphine, which can make a person sleepy—at the time he made his

statement.  The trial court denied this motion, finding no reason to change its earlier

ruling, which it adopted in its entirety.

At trial, a tape recording of this statement was played for the jury in which

Briscoe admitted that he and Pina were armed when they went to Parovel’s house.

He admitted tackling Parovel and attempting to disarm him.  Briscoe also admitted

that he knew Parovel had cash in his house, implied that a robbery was planned, and

said that a car waited for him and Pina near Parovel’s house.

On appeal, Briscoe contends that the trial court erred by using the procedures

set out in section 1538.5 on the renewal of his motion.  He accurately asserts that

section 1538.5 sets forth the proper procedure to be applied in cases challenging the

seizure of evidence, but that this statutory procedure does not have specific

application when the defendant challenges the admissibility of his or her statement
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on Fifth Amendment grounds.  ( People v. Superior Court (Zolnay) (1975) 15 Cal.3d

729, 733-734, cert. den. 429 U.S. 816.)  However, we find no error on the trial

court’s part in using a similar procedure to review the motion before it.

In order to comply with due process, a criminal defendant has a right at some

stage in the proceedings to have a hearing on and a determination of common law

issues pertaining to whether a statement may properly be admitted into evidence at

trial.  (Jackson v. Denno  (1964) 378 U.S. 368, 376-377 [voluntariness].)  Although a

pretrial ruling is not always binding on the trial court, a defendant is not entitled to

two evidentiary hearings on Miranda  and voluntariness issues.  The trial court would

be within its authority to refuse to hear a renewed motion challenging the

admissibility of a defendant’s statement on these grounds after a full pretrial hearing

on these issues.  ( People v. Clark (1992) 3 Cal.4th 41, 119, cert. den. 507 U.S. 993

[Miranda]; People v. Superior Court (Zolnay), supra, 15 Cal.3d at p. 735 [Miranda];

Saidi-Tabatabai v. Superior Court  (1967) 253 Cal.App.2d 257, 266 [voluntariness].)

Once a defendant has had a suppression motion hearing before a magistrate and

renews that motion in the trial court, a trial court procedure mirroring that set forth in

section 1538.5 affords the defendant a fair opportunity to litigate a Miranda

objection.  (People v. Smithson (2000) 79 Cal.App.4th 480, 497.)

This procedure was used in this case.  The trial court considered the evidence

adduced at the pretrial hearing and new evidence that Briscoe found since the time of

that hearing.  The use of this procedure on a renewed statutory motion to suppress

has been found to be consistent with due process rights.  ( People v. Hansel  (1992) 1

Cal.4th 1211, 1218-1222.)  In like manner, the use of a similar procedure in these

issues would not implicate Briscoe’s federal due process rights.  Thus, we find no
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procedural impropriety at the trial court’s hearing on the renewed motion to suppress

Briscoe’s April 4 statement.16

2.  Knowing and Intelligent Miranda Waiver and Voluntariness

Briscoe also contends that his statement given to police on the afternoon of

April 4 was erroneously admitted.  He argues that the record does not reveal a

knowing and intelligent Miranda waiver and thus, the trial court’s finding of

voluntariness was substantially erroneous.  (See U.S. Const., 5th & 14th Amends.)

At the preliminary hearing stage and again before trial, Briscoe moved to suppress

this statement on Miranda and involuntariness grounds, but the motion was twice

denied.  (See §  1538.5.)  The magistrate who ruled on the pretrial motion heard the

tape recording of this statement and had an opportunity to hear Briscoe’s own voice

shortly before ruling on the motion.  It made certain findings—that Briscoe knew his

rights, that he was coherent and aware of what he was being asked, that his responses

tended to be clear and responsive, and that the police conducted a proper

investigation.  The magistrate found nothing to suggest other than a valid Miranda

waiver and a voluntary statement and so denied the motion.  The trial court denied

the renewed motion, adopting the magistrate’s ruling.  The statement was later

played for the jury at trial.

On appeal, Briscoe contends that given his physical and mental condition on

April 4, he was not competent to waive his  Miranda rights.  He argues that numerous

factors—including his youth and inexperience, his mental illness, and the pain he

suffered from his injuries—were relevant circumstances that the trial court did not

consider when evaluating whether his statement was voluntary and his Miranda

waiver was intelligently made.  The determination whether a confession is

involuntary turns on the totality of the circumstances surrounding it, not on any

                                                
16 In light of this conclusion, we need not address Briscoe’s additional contention

that the trial court’s failure to conduct a second full hearing on this issue fatally infected
its ruling.
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particular fact.  ( People v. Williams (1997) 16 Cal.4th 635, 660-661, cert. den. 523

U.S. 1027; see Arizona v. Fulminante  (1991) 499 U.S. 279, 285-286.)  There is no

suggestion in the record that the magistrate, and later the trial court, did not consider

the factors Briscoe cites—only that the cited factors did not persuade the court to

grant the motion.

The voluntariness of consent is a factual issue to be determined in light of all

the circumstances.  ( People v. James (1977) 19 Cal.3d 99, 106.)  The People bear the

burden of proving that the challenged statement is voluntary by a preponderance of

the evidence.  ( Lego v. Twomey  (1972) 404 U.S. 477, 489; People v. Benson  (1990)

52 Cal.3d 754, 779, cert. den. 502 U.S. 924; People v. Markham (1989) 49 Cal.3d

63, 71.)  The trial court determines this issue in the first instance.  The power to

judge credibility, weigh evidence and draw factual inferences is vested in that court.

On appeal from the denial of a suppression motion, our role is limited.  All

presumptions favor the proper trial court exercise of its power and its finding—

express and implied—must be upheld if supported by substantial evidence.  ( People

v. James, supra, 19 Cal.3d at p. 107; see People v. Leyba  (1981) 29 Cal.3d 591, 596-

597; see also People v. Benson, supra, 52 Cal.3d at p. 779.)  We evaluate

uncontradicted facts independently to determine whether the People met their burden

of proof.  We must accept that version of conflicting evidence most favorable to the

People, if it is supported by the record.  ( People v. Thompson  (1990) 50 Cal.3d 134,

166, cert. den. 498 U.S. 881.)

Although we defer to the trial court on its factual findings, we review its legal

conclusion anew on appeal.  We apply our independent judgment to measure the

facts determined by the trial court against the constitutional standard of

reasonableness.  ( People v. Leyba, supra, 29 Cal.3d at p. 597; see  Arizona v.

Fulminante, supra, 499 U.S. at p. 287.)  We conduct our review of the ultimate issue

of voluntariness of a statement in light of the entire record, reviewing the totality of

the circumstances including the characteristics of the accused and the details of the

interrogation.  The trial court’s determination of the underlying legal issues such as
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whether coercive tactics were used are also subject to independent review.  ( People

v. Benson, supra, 52 Cal.3d at p. 779; People v. Thompson, supra, 50 Cal.3d at p.

166; see Arizona v. Fulminante, supra, 499 U.S. at p. 287; Schneckloth v.

Bustamonte  (1973) 412 U.S. 218, 226.)

There is substantial evidence in the record to support each of the trial court’s

factual findings regarding a knowing and intelligent waiver of Miranda rights and

the voluntariness of the statement that Briscoe made.  In the transcript of the

statement, the detective begins to read Briscoe his rights.  Briscoe says that he knows

these rights, but also knows that the officer has to read them to him.  When asked if

he would like to talk about what happened, Briscoe says that he does.  The coherence

of his responses is clear from that transcript.  Applying our independent judgment,

we find that the People met their burden of establishing that Briscoe made an

intelligent waiver of his Miranda rights and that the statement he gave on April 4

was voluntary.  (See Lego v. Twomey, supra, 404 U.S. at p. 489; People v. Benson,

supra, 52 Cal.3d at p. 779.)

C.  Instruction on Admission

Briscoe also contends that the trial court erred by failing to instruct the jury

with the cautionary component of CALJIC No. 2.71, which he argues the trial court

had a sua sponte duty to give.  In this instruction, the trial court typically advises the

jury that “[[e]vidence of an oral admission of [a] .  . . defendant . . . should be viewed

with caution.]”  (CALJIC No. 2.71.)  He requested that the jury be instructed on 2.71.

The trial court agreed to give a modified version of this instruction, indicating that it

intended to delete this cautionary language because Briscoe’s tape-recorded

statement was played for the jury.  Defense counsel did not object to this intended

modification.

The purpose of requiring the trial court to give this cautionary instruction is to

assist the jury in determining if the statement was actually made.  ( People v.

Stankewitz (1990) 51 Cal.3d 72, 94, cert. den. 499 U.S. 954.)  In this case, there was

no suggestion that the April 4 statement was not actually made, as the tape recording
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of it was played for the jury.  As the purpose of the instruction would not be served

by requiring it insofar as that statement is concerned, it was not error to modify

CALJIC No. 2.71 to delete the cautionary part of this jury instruction.

Briscoe also complains that there were other oral admissions in this case—the

April 2 statement and those words attributed to him by Parovel and Rozadilla—that

warranted the cautionary language that the trial court deleted.  Assuming arguendo

that those other statements constituted admissions which the jury should have been

instructed to view with caution, we would conclude that any error in failing to give

CALJIC No. 2.71 without modification was harmless.  The record contains no

evidence suggesting that the April 2 statement or the words Parovel and Rozadilla

reported that he said were not actually made.  When testimony about the defendant’s

admissions is uncontradicted—when there is no evidence that the statement was not

made, was fabricated, or was inaccurately remembered or reported—then it is not

reasonably probable that a result more favorable to Briscoe would have occurred if

the jury instruction had been given as he now urges on appeal.  (See, e.g., People v.

Stankewitz, supra, 51 Cal.3d at p. 94.)  Thus, even if the trial court erred, any error

was harmless.

IV.  OPPORTUNITY TO OFFER DEFENSE*

A.  Parovel’s Credibility

Next, Briscoe argues that on three occasions the trial court deprived him of a

meaningful opportunity to present a complete defense in violation of his

constitutional rights.  (See U.S. Const., 6th & 14th Amends.)  On cross-examination,

Parovel denied that he sold drugs and denied telling Detective Michael Hamers—the

investigating officer of the shooting case—that he did.  Almost immediately

afterward, Parovel admitted that he had sold some marijuana.

                                                
* See footnote, ante, page 1.
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Later, defense counsel asked outside the presence of the jury to call Detective

Hamers to impeach Parovel’s testimony that he did not sell drugs.  Detective Hamers

told the trial court that Parovel had admitted to him that he sold marijuana and that

Nate Newman was one of his suppliers.  Briscoe argued that this was proper

impeachment of Parovel, who denied selling drugs.  The trial court, the prosecutor

and defense counsel tried to reconstruct exactly what Parovel testified to about sales

of marijuana, prompting the trial court to obtain a transcript of Parovel’s cross-

examination.  The trial court concluded that Parovel’s testimony was that he

occasionally sold marijuana, because he first denied and then admitted selling

marijuana.  Thus, the trial court suggested that Detective Hamers’s testimony might

not be strictly inconsistent with Parovel’s testimony.  The prosecutor argued that

whether Parovel purchased marijuana from Newman was a collateral matter and that

the jury already knew that Parovel was not a law-abiding citizen.

Ultimately, the trial court concluded that the testimony Briscoe’s attorney had

elicited from Parovel was not specific enough to be inconsistent with the testimony

Detective Hamers could offer.  The proffered evidence was not proper impeachment,

the trial court ruled, and even if it was, these were collateral matters.  Applying

section 352 of the Evidence Code, the trial court ruled that the evidence would be

more prejudicial and time-consuming than probative.  It also saw no prejudice to

Briscoe from its ruling because the jury already knew that Parovel was not living an

upstanding life—he had sold drugs and destroyed evidence.  It indicated that defense

counsel could recall Parovel on this issue, but would not permit the impeachment

that Briscoe proposed based on the testimony that Parovel had given until that

time.17

                                                
17 It appears that Parovel was then preparing to leave the jurisdiction, having

completed his testimony.  Briscoe had not asked that he remain available for additional
questions when he had completed his questioning of Parovel.
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On appeal, Briscoe contends that the trial court improperly precluded him

from presenting evidence of Parovel’s prior inconsistent statement to Detective

Michael Hamers about whether Parovel had admitted to the detective that he was a

drug dealer.  A witness’s inconsistent statement is admissible in evidence to assist

the jury in determining his or her credibility.  (Evid. Code, §  780, subd. (h).)  The

trial court concluded that the proffered statement was not inconsistent with Parovel’s

earlier testimony.  Whether or not the statement was inconsistent, the court found

that the evidence was more prejudicial than probative.  A trial court may exclude

otherwise admissible evidence if its probative value is substantially outweighed by

its prejudicial effect—undue consumption of time, danger of undue prejudice,

confusion of issues or misleading the jury.  (Evid. Code, § 352.)  Its exercise of its

discretion pursuant to Evidence Code section 352 will not be reversed on appeal,

absent a clear showing of an abuse of that discretion.  ( People v. O’Brien (1976) 61

Cal.App.3d 766, 781.)  Such an abuse of discretion occurs if the trial court’s ruling

falls outside the bounds of reason.  ( People v. DeSantis  (1992) 2 Cal.4th 1198, 1226,

cert. den. 508 U.S. 917.)  Here, the trial court found that the proffered evidence

would be more prejudicial and time-consuming than probative.  The evidence might

have misled the jurors to believe that the fact that Parovel was a drug dealer would

constitute a defense to the charged crimes.  It was also of slight probative value, as it

was cumulative of evidence that the jury already had heard that Parovel had sold

drugs on several occasions.  For these reasons, we are satisfied that the trial court’s

decision did not fall outside the bounds of reason and that, thus, the trial court did not

abuse its discretion in excluding this evidence.

B.  Drug Culture Testimony

Briscoe also argues that the trial court erred when it restricted the testimony of

defense investigator William Zerby.  At trial, Briscoe stated his intention to ask

Zerby to offer an opinion that the April 2 incident was a “drug rip-off.”  He

explained this evidence would allow the jury to better understand the “culture of drug

dealers” and the circumstances in which the crime occurred.  The trial court did not
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believe that if Briscoe and Pina stole from a drug dealer, this would constitute a

defense to the charged crimes.  Whether Parovel was a good citizen or not was

irrelevant to the legal issues that the jury had to determine, it concluded.  It also

challenged defense counsel’s intention to have Zerby offer an expert opinion about

whether Parovel was involved in illegal activities based on evidence—which it

regarded as speculative—of a disagreement with Newman.  Parovel had earlier

testified that he bought marijuana from Newman.  The trial court allowed Zerby to

offer his personal opinion of whether a quarter-pound purchase of marijuana was for

personal use or for sale, but refused to allow the defense to elicit testimony from him

about whether drug dealers and other members of the drug subculture frequently rob

one another of drugs.  Ultimately, Zerby testified as a defense expert witness.  He

told the jury that he was an investigator who had once worked in narcotics

enforcement.  Briscoe asked Zerby about robberies or “drug rip[-]offs” between

members of the drug subculture.  The prosecution’s objection to this line of inquiry

was sustained.  When asked about the purchase of a quarter pound of marijuana for

$1,300, Zerby opined that the purchaser would likely keep part for personal use, but

sell the remainder in order to pay for the purchaser’s part.

On appeal, Briscoe complains that the trial court unduly restricted Zerby’s

testimony.  He argues that he was precluded from presenting evidence at trial that

Pina’s death was not the result of the robbery of a law-abiding merchant but the

culmination of a drug rip-off in which he and Pina were the pawns of drug dealers

Parovel and Nate Newman.  He asserts that the rejection of this evidence violated his

federal constitutional rights.  (See U.S. Const., 5th, 6th & 14th Amends.)

In his brief, Briscoe argues that by this proffered evidence, he sought to create

a reasonable doubt by undermining the prosecution’s case in three ways.  First, if he

could challenge Parovel’s credibility, the jury was less likely to believe his testimony

about all the events of April 2.  Second, he could contradict the provocative act

murder theory by suggesting that Parovel shot—not because Briscoe provoked

him—but because he was intent on maintaining his illegal drug operation.  Third,
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Briscoe contends that the evidence would support an inference that Newman had

taken advantage of his mental impairment by recruiting him to rob Parovel, thus

creating a reasonable doubt that he aided and abetted Pina’s robbery.

However, we need not consider whether the proffered evidence was relevant

to prove these  theories because at trial, Briscoe argued none of them.  He argued only

that if the jury understood that Parovel was involved in an illegal drug culture, it

would have a clearer picture of what happened.  Implicit in this argument was the

hope that the jury would somehow be less likely to hold Briscoe culpable for the

charged crimes if the jurors knew more about Parovel’s illegal activities.  The trial

court concluded that the purpose of this evidence was to “trash” Parovel by offering

evidence that was not relevant to any defense to the charged crimes.  Stealing from a

drug dealer is still a crime, the trial court reasoned.  It also noted that the jury already

knew from other evidence that Parovel was a drug dealer.

The trial court must limit the introduction of evidence to relevant and material

matters.  (§ 1044.)  Relevant evidence is that evidence tending to prove any disputed

fact that is of consequence to the determination of the action.  This includes evidence

relevant to the credibility of any witness.  (Evid. Code, §  210.)  Relevant evidence is

admissible.  (Evid. Code, § 351.)  Whether particular evidence constitutes relevant

evidence within this standard is a matter to be determined by the trial court, in its

discretion.  ( People v. Kelly  (1992) 1 Cal.4th 495, 523, cert. den. 506 U.S. 881;

People v. Green (1980) 27 Cal.3d 1, 19.)  On appeal, we review whether the trial

court abused that discretion.  (See, e.g., People v. Kelly, supra, 1 Cal.4th at p. 523.)

The admissibility of expert testimony on a certain subject turns on both the

nature of the evidence and its relation to a question that is at issue in the trial.

(People v. Bledsoe  (1984) 36 Cal.3d 236, 246.)  In this matter, the reasons argued in

the trial court for admission of the evidence are little more than to paint Parovel as a

drug dealer in order to make Briscoe less culpable.  This is not a defense to the

charges against Briscoe.  In the words of the California Supreme Court, it is not

evidence relevant to “a question actually at issue in the case.”  ( People v. Bledsoe,
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supra, 36 Cal.3d at p. 246.)  In any event, the jury already knew that Parovel was

involved in illegal activities, so that the evidence—even if it were marginally

relevant on some asserted theory of benefit to the defense—would have been

cumulative.  (See Evid. Code, § 352 [trial court has discretion to exclude relevant

evidence that is more prejudicial than probative].)  For these reasons, we are satisfied

that the trial court did not abuse its discretion in this matter.18

C.  Organic Brain Dysfunction Testimony

Finally, Briscoe contends that the trial court erred when it impermissibly

precluded expert witness Dr. Arthur Kowell from testifying about whether his

organic brain dysfunction reduced the likelihood that he acted with the requisite

mens rea because he could not appreciate the consequences of his actions.  (See

§§ 28, 29.)  He contends that the restriction of this mental defense evidence violated

his constitutional rights.  (See U.S. Const., 5th, 6th & 14th Amends.)  Before trial,

Briscoe was tested for a possible organic brain irregularity.  At the beginning of trial,

defense counsel indicated that she intended to offer evidence of Briscoe’s organic

brain damage to demonstrate, inter alia, that he did not fully understand the extent of

his acts or their consequences.  Defense counsel opined that this evidence would be

relevant to the issue of whether or not Briscoe could form a specific intent to commit

burglary or robbery or the implied malice required to commit provocative act

murder.

                                                
18 Defense counsel at trial also suggested that Zerby could offer his opinion

that Parovel and Newman had a dispute because of an underweight sale of drugs
from Newman to Parovel.  However, Parovel testified that he had no dispute with
Newman and he did not tell police anything contradicting this testimony.  He told
Detective Hamers that the marijuana he purchased from Newman weighed less than
the quarter pound that he paid for, but there was no evidence of any dispute between
Parovel and Newman over this.  Thus, there was no evidence to support the defense
theory that Parovel was angry with Newman about this and the trial court properly
rejected this proffered evidence as speculative.  (See Evid. Code, §  352.)  Even if
there had been, the evidence would not have been relevant, because it would not
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Psychologist Daniel Amen testified as a defense expert in brain imaging.

Briscoe’s August brain imaging scan revealed, in Dr. Amen’s opinion, significant

decreased activity in the frontal lobes of his brain.  This part of the brain instructs a

person on judgments of what is good and bad, he explained to the jury.  Briscoe had

significant problems with his brain functions, the doctor told the jury.  These

problems could affect his memory, mood stability, temper control, and ability to

learn, impacting his judgment, impulse control, organization ability and planning

capabilities.  They could have been the result of head trauma, severe attention

disorder or schizophrenia.  He opined that a person like Briscoe was much more

likely to commit a violent crime than someone with a normal brain.  On a scale of

one to 10, with one being the best brain, Dr. Amen rated Briscoe’s brain as an eight

and a half to a nine.  Briscoe would have a lot of trouble planning something out.  Dr.

Amen offered his expert opinion that Briscoe’s brain functioned poorly.

Briscoe sought to offer the opi nion testimony of a second expert witness—

neurologist Arthur Kowell—who had reviewed Dr. Amen’s report and interviewed

the defendant.  At a foundational hearing conducted outside the presence of the jury,

Dr. Kowell opined that Briscoe suffered organic brain dysfunction as the result of

chronic marijuana usage.  (See Evid. Code, § 402.)  He also opined that Briscoe was

under the influence of marijuana at the time he committed the April 2 offense.  Dr.

Kowell believed that Briscoe suffered from a mental defect that may have precluded

him from appreciating the consequences of his actions.  The trial court ruled that the

neurologist could testify that Briscoe had an organic brain dysfunction and could

explain how that manifested in a person in that condition.  However, it held that Dr.

Kowell could not testify that Briscoe himself was unable to form a specific intent,

regardless of how that question was formed.  A more specific inquiry was precluded

by statute, the trial court ruled.  (See §  28.)

                                                                                                                                                            
constitute a defense to any of the charges.  (See People v. Bledsoe, supra, 36 Cal.3d
at p. 246.)
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Dr. Kowell testified before the jury as an expert neurologist.  He told the jury

that he met with Briscoe and reviewed reports prepared by other doctors about him.

His examination of Briscoe revealed a number of neurological abnormalities.  Dr.

Kowell opined that Briscoe suffered from a form of chronic, organic brain

dysfunction resulting from chronic marijuana usage.  That dysfunction constituted a

mental defect, he told the jury.  He testified that this type of brain dysfunction was

consistent with that of a person who had abnormal memory, impulse control,

judgment, and abstract reasoning capabilities.  Such a person would have difficulty

concentrating and carrying out complex actions, and that he or she would have a

short attention span, he concluded.  Dr. Kowell also told the jury that a person

suffering from this type of organic brain dysfunction would have an impaired ability

to appreciate the consequences of his or her actions.  The trial court did not permit

Kowell to offer an opinion about Briscoe’s psychological condition on the date of the

crime.

By law, a defendant may offer evidence of a mental defect solely to establish

whether or not he or she actually formed the required intent or malice required to

prove a charged crime.  (§ 28, subd. (a).)  However, an e xpert testifying in a criminal

case about a defendant’s mental defect may not testify on the ultimate issue of

whether the defendant possessed that mental state required for the charged crimes.

Those issues are to be left to the jury to determine.  (See §  29.)  Briscoe complains

that the trial court unduly restricted Dr. Kowell’s testimony based on its misreading

of section 29.  We disagree, finding the trial court’s rulings to be consistent with

these two statutes.  As the California Supreme Court has held, “section 29 prohibits

an expert witness from giving an opinion about the ultimate fact whether a defendant

had the required mental state for conviction of a crime.”  ( People v. Ochoa (1998) 19

Cal.4th 353, 431, cert. den. 528 U.S. 862.)  Briscoe argues that while Dr. Kowell was

not permitted to state that the defendant did not possess the required mental states, he

was entitled to testify as to the “functional equivalent” of this opinion.  Courts have

rejected the argument that “as long as a defense expert avoids the use of the legal
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name of the mental state in question, the testimony is admissible.”  (See People v.

Nunn  (1996) 50 Cal.App.4th 1357, 1364.)  Section 29 not only precludes a defense

expert from using certain terms of art such as “premeditate” and “deliberate.”  It

precludes an expert witness from offering any opinion on the ultimate issue of

whether the defendant possessed the required mental state, regardless of the wording

of that opinion.  ( Ibid.)  The trial court properly limited Dr. Kowell’s testimony in a

manner that was consistent with sections 28 and 29.

V.  SENTENCE*

A.  Life Imprisonment Without Possibility of Parole

Briscoe raises four challenges to his sentence.  First, he contends that his

sentence of life imprisonment without possibility of parole constitutes cruel and/or

unusual punishment.  The trial court erred in concluding that it had no choice but to

impose a life sentence, he reasons, because it could have found his sentence was

grossly disproportionate to his offense.  (See U.S. Const., 8th Amend; Cal. Const.,

art. I, § 17.)

A statutory punishment may violate the constitutional prohibition against cruel

or unusual punishment if it is grossly disproportionate to the offense for which it is

imposed.  ( People v. Dillon  (1983) 34 Cal.3d 441, 478; see Enmund v. Florida

(1982) 458 U.S. 782, 788 [same standard under Eighth Amendment].)  Whether a

particular punishment is disproportionate to the offense is a question of degree.  The

choice of fitting and proper penalties is not an exact science, but a legislative skill

involving an appraisal of the evils to be corrected, the weighing of practical

alternatives, consideration of relevant policy factors and responsiveness to the public

will.  The judiciary should not interfere in this process unless a statute prescribes a

penalty out of all proportion to the offense—i.e., a penalty so severe in relation to the

                                                

* See footnote, ante, page 1.
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crime as to violate the prohibition against cruel or unusual punishment.  ( People v.

Dillon, supra , 34 Cal.3d at p. 478.)  The application of Dillon’s proportionality

analysis to reduce a first degree murder conviction constitutes an exception, not a

general rule.  (See People v. Kelly (1986) 183 Cal.App.3d 1235, 1247, fn. 1, cert.

den. 483 U.S. 1023.)

A punishment is disproportionate to the crime for which it is inflicted if it

shocks the conscience and offends fundamental notions of human dignity.  ( People v.

Dillon, supra , 34 Cal.3d at p. 478.)  We must examine the nature of the offense

and/or the offender, with particular regard to the degree of danger both present to

society.  With respect to the nature of the offense, we must consider not only the

offense in the abstract—as defined by the Legislature—but also the facts of the crime

in question:  the totality of the circumstances surrounding the commission of the

offense, including such factors as motive, the manner of commission, the extent of

the defendant’s involvement and the consequences of the act.  ( Id . at p. 479.)

When applying the Dillon standard, appellate courts have focused on the

defendant’s moral culpability.  (See, e.g., People v. Kelly, supra, 183 Cal.App.3d at

pp. 1246-1247.)  On appeal, Briscoe argues that Pina was responsible for his own

death and that his acts only indirectly and artificially contributed to Pina’s death.

However, the jury necessarily rejected this version of events when it concluded that

it was his acts which provoked Parovel to kill Pina.  (See People v. Loustaunau

(1986) 181 Cal.App.3d 163, 177.)  In finding Briscoe guilty of provocative act

murder, the jury concluded that in addition to committing a felony, he committed a

provocative act over and above this initial illegal conduct.  He pistol-whipped one

victim and threatened another with a weapon in order to obtain money.  Nothing

about the circumstances of the crime or about Briscoe compels the conclusion that a

sentence of life imprisonment without possibility of parole would be so

disproportionate to the crime or to his culpability that it would shock the conscience

and offend fundamental notions of human dignity.  (See ibid .)  Thus, the sentence

imposed does not constitute cruel or unusual punishment under Dillon.
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Briscoe also specifically challenges the life sentence imposed as violative of

the Eighth Amendment’s ban on cruel and unusual punishment as contained in the

United States Constitution.  The United States Supreme Court rejects the notion that

the Eighth Amendment requires strict proportionality between crime and sentence,

finding instead that it only forbids extreme sentences that are grossly

disproportionate to the crime.  In most cases, it will be unnecessary to compare

punishments within and without the jurisdiction.  Consideration of the gravity of the

offense and the harshness of the penalty alone will usually be sufficient to uphold a

sentence.  (See Harmelin v. Michigan (1991) 501 U.S. 957, 1001, 1004-1005; People

v. Cartwright (1995) 39 Cal.App.4th 1123, 1135.)  In this case, the jury concluded

that Briscoe’s provocative acts proximately caused Parovel to kill Pina.  A life

sentence for the death of another is not an unduly harsh one.  We conclude that

Briscoe’s life sentence is not cruel or unusual.

B.  Robbery In Concert

Next, Briscoe contends that he was erroneously sentenced to nine years’

imprisonment for robbery in concert.  (See § 213, subd. (a)(1)(A).)  He was tried for

and convicted of first degree robbery committed in an inhabited dwelling house.

Although a first degree robbery committed in concert with two or more other persons

committed in an inhabited dwelling house may be punished by an upper term of nine

years in state prison, all other first degree robberies are punishable by no more than

six years’ imprisonment.  (§ 213, subd. (a)(1)(B).)  At sentencing, the trial court

imposed an aggravated term of nine years for the robbery conviction and then stayed

that sentence pursuant to section 654.  As the People concede, the sentence of nine

years was thus illegal, because it exceeded the maximum six-year sentence permitted

by law for the robbery of which Briscoe was convicted.  (See §  213, subd. (a)(1)(B).)

The parties disagree about the appropriate remedy for this unauthorized

sentence.  Briscoe argues that we must reverse the judgment imposed for robbery.

The People suggest that the appropriate remedy is to reduce the sentence from nine

years to six years, the upper term for the robbery of which Briscoe was convicted.
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We agree with the People and order the sentence imposed for the first degree robbery

of an inhabited dwelling of which Briscoe was lawfully convicted reduced from the

aggravated term of nine years to the aggravated term of six years, with said sentence

stayed pursuant to section 654.

C.  Abstract of Judgment

Briscoe also argues that the abstract of judgment erroneously reflects the

imposition of consecutive determinate terms.  The oral pronouncement of sentence

did not impose full, consecutive terms for robbery or burglary.  Instead, the court

imposed specified terms for robbery and burglary, with four-year terms added to

each sentence as punishment for firearm use enhancements found to be true.  The

court then stayed the sentence for these two offenses on multiple punishment

grounds.  (See §  654.)  The abstract of judgment erroneously states that Briscoe was

sentenced to consecutive full terms for these two offenses, which the abstract

correctly notes were stayed.  If there is a conflict between the sentence imposed as

orally pronounced by the court and that clerically recorded in the written abstract of

judgment, the oral pronouncement of judgment prevails.  (See People v. Mesa (1975)

14 Cal.3d 466, 471-472.)  Thus, we order the abstract of judgment to be corrected to

strike any reference to full, consecutive terms for robbery and burglary and to instead

reflect the orally pronounced sentence.

D.  Restitution Fine

Finally, Briscoe contends that the trial court exceeded its statutory authority

when it imposed a restitution fine.  (See §  1202.45.)  The trial court imposed a

$10,000 restitution fine pursuant to section 1202.4 and then imposed the same fine

pursuant to section 1202.45.  It indicated that the $10,000 fine pursuant to section

1202.45 would be suspended unless parole is revoked, if Briscoe was ever paroled.

On appeal, Briscoe argues that section 1202.45 does not apply to this case, in which

he received an indeterminate sentence of life imprisonment without possibility of

parole.
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In any case in which a person is convicted of a crime and whose sentence

includes a period of parole, the trial court shall impose a second restitution fine—in

addition to the restitution fine imposed pursuant to section 1202.4—in the same

amount as the first fine.  This second fine is suspended if the person’s parole is not

revoked.  (§ 1202.45.)  The issue presented in our case is whether Briscoe meets the

requirements of the statute as one “whose sentence includes a period of parole.”

(Ibid.)

Courts interpreting section 1202.45 have applied a commonsense approach to

this statutory construction issue.  (See  People v. Hannah (1999) 73 Cal.App.4th 270,

273; People v. Oganesyan (1999) 70 Cal.App.4th 1178, 1182.)  Briscoe was

sentenced to life imprisonment without possibility of parole for first degree murder.

By law, such a term does not include a period of parole.  (See § 3000, subd. (a)(1).)

A determinate term was imposed for robbery and burglary, but that term was stayed,

creating the effect of no determinate term.  In our case, the overall sentence does not

subject Briscoe to a period of parole.  (See People v. Oganesyan, supra, 70

Cal.App.4th at p. 1185 [fine inapplicable when defendant receives an indeterminate

sentence of life imprisonment without possibility of parole and a determinate

sentence]; see also People v. Hannah, supra, 73 Cal.App.4th at pp. 274-275 [fine

inapplicable when defendant receives suspended determinate sentence and is granted

probation].)

As his sentence does not allow for a period of parole, Briscoe cannot be said to

have been sentenced to a term including a period of parole within the meaning of

section 1202.45.  Thus, the trial court made an unauthorized sentence19 when it

                                                
19 Briscoe’s failure to object to the imposition of this fine at sentencing does not

constitute a waiver to his right to challenge its imposition on appeal, as an unauthorized
sentence may be corrected independent of any trial court discretion or any factual issues
presented by the sentencing record.  (See People v. Scott (1994) 9 Cal.4th 331, 354; cf.
People v. Tillman (2000) 22 Cal.4th 300, 301-303 [lack of objection to trial court failure
to make discretionary sentencing choices constitutes waiver of right to raise such issues
on appeal].)
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imposed this additional restitution fine.  As such, we strike the $10,000 restitution

fine imposed pursuant to that provision and order the abstract of judgment to be

corrected accordingly.

VI.  REMITTITUR

The amended abstract of judgment is ordered corrected to reflect a six-year

term for first degree robbery and to reflect that the sentences for robbery and

burglary are to run concurrently, with each sentence stayed pursuant to section 654.

The abstract is also ordered corrected to delete the $10,000 restitution fine imposed

pursuant to section 1202.45.  The corrected abstract shall be sent to the Director of

the Department of Corrections.  In all other respects, the judgment is affirmed.

_________________________
Reardon, Acting P.J.

We concur:

_________________________
Sepulveda, J.

_________________________
Kay, J.
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